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Central Intelligence Agency
. L =

Washinglon D C 20505

OCA 88-1420
18 May 1988

The Honorable Dick Cheney
Permanent Select Committee
on Intelligence :
House of Representatives
Washington, D.C. 20515

Dear @E}1JHA9693:

I read with great interest the paper vou presented to the
American Bar Association Standing Committee on Law and National
-Security, as reprinted in the Congressicnal Reccrd and excerpted
in the 3 May Wall Street Journal, concerning the Legislative and
Executive roles in Covert Operations. I was especially interested
in your analysis of the interplay between the constitutional power
of the President and Congress in matters of foreign affairs, the
practical and constitutional problems with any law requiring
Congressicnal notification of all Presidential Findings within 48
hours without exception, and your suggested alternative approach
to pending legislation mandating such notification. :

As you know, I am in agreement with many of the points you
make with respect to the proposed 48-hour notification
requirement. I believe the Congress should seriously consider
your proposed alternative approach that would retain the -
President's discretion to delay notification in rare cases.

As always, your views are widely read and réspected by officers

~here at CIA. You have my compliments for a most thoughtful and
useful analysis. - _ e

Sincerely yours,

William H. Webster
Director of Central Intelligence

Distribution: _ _
Originai - gg?ressee ) ) boc
FI-_Executive. Registrys |
%': g%E}SCA . % - gégsgﬁgistry (Reference ACTIONFOCA 1396-88)
1 - OCA/éggiziatign_Subjeg;ciéie | |
OCA/Legl i e (5 May 1988) | - STAT
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CENTRAL INTELLIGENCE AGENCY

Director of Congressional Affairs

9 May 1988

NOTE FOR THE JUDGE:

I recamend you sign this letter to
Dick Cheney praising his recent article
on the 48-hour bill. Your response
borders on the political, but you have
1 already stated, publicly and formally,
your similar views on this bill.

Cheney's "alternate framework" is
detailed in the first column of the
last page of the attached material from
the Congressional Record.

John_LJ/ Helgerson

Attachment

STAT
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tion.” The problem is that there is no leg-
islative power that requires notification un-
der all conditions during any precisely
specified time period. All Congress needs
to know is whether to continue fundmg on-.
going operations. . -

-Who should have the power’ to dec1de
that notification would make action impos-
sible? In the rare situation in which a pres-

_ ident believes he must delay notification as
a necessary adjunct to fulfilling ‘'his consti-
tutional mandate, that decision niust rest
with the president. The presrdent obviously
cannot consult with Congress about
whether to consult. .

You .could. argue that failure to notify

might in the extreme, deprive Congress of
this power. Iran-Contra was such’an ex- -:

treme. But the price of assuring notifica-
tion within -a specific time period is to
make some potenually liiesavmg :opera-

‘ t‘h)iieldi Sotifying*-Con

"'8’-‘

unttl Six Amencam could be .

iEmbassy i Tehran

tions unpossrble On the scale of nsks .
there is more reason to be concerned about .
{depriving the president of his ability to act’*
than aboit Congress’s alleged inability- to-
respond. Congress’ eventually will find out®
about decisions of ‘arfly consequencé.’'When'
that happens, it has the.political:tools- to
take retribution. President Reagan! Jearned
this dramatically. It is a-lessonno" future
president is likely ‘to:forget. " Y

The current approach certamly does
have some problems. We have seen that it
too.often breeds frustra¥on and mistrust
in both the- legislative -and- executive
branches. This is not a one-sided problem.
Congress had every reason to be angry
about the way the National Security Coun-
cil staff deceived us about the Contra re-
supply effort. But the president has just as
‘much cause to be angry about the way the
speaker and the Rules Committee use their
scheduling power to delay, prevent or
-structure floor votes, about the way mem-
bers can unilaterally decide that a pre-
viously covert operation is-ripe for public
debate, and about the incessant problem of
leaks. Each side has good reason to think _
the other has contributed to a breakdown
of comity.-

.'What-we need is a modiﬁed set of pro-
cedures that will - ‘permit each side to rec-
ognize the other’s appropriate constitu-
tional role. In this spirit, I'offer the follow-
ing as a framework for amending the Intel-
ligence Oversight Act. :

1) "The president should retam the con-
stitutional power to initiate a covert action,

Ji sider the operation controversial.

. prove its own ability ;10 protect secrets.

. f0r “Violations, ’ the* end: result’ probably

.- with a-foreign Fovernment Facf findingis -
“+an ‘acceptable : part of.a; 'legislators job. §
”Negotiatmg 5 not Al discuss‘ions'that ¥

i and guldance :
A 48-Hour Rule for Congress..

‘* any. communications they ha\fe with g for--

..-Jooceur.” Tk e

. the president has taken several important

‘=even if some members of Congress con-

2) Requiring. notification within 48 hours
can be accepted in general “but’ oniy if
there is an escape-clause for the presi-
dent to invoke unilaterally in exceptional
circumstances. ‘- . .

Congress also needs to take steps to Im -

Current procedures almost require an op-
. eration's cover to be blown before the op-
eration ‘can bé disoussed outside of com-
_mittee. If Congress .had adequate security\ i
“laws and procedures; with’ stiff" penalties’

'_would be more frank discussion, not’ less.

‘i As.long as Congress 1§ considering dis-
~ ¢losure, let nie:make one more modest
proposal. The'U.S,, needs oniy One secre- -
. tary of state.. No member of Congress ever
should take. it-upon. himself tb: négotiate .-

“even might turn intonegotiation therefore ]
*ought to, be held only. within a'cantext of
: regular State Department communication

nr'

To help resto ;a'proper respect for; the
separation ofspoviers,.it.might.be a good .
~~idea to -apply: something;iike the 48-hour -
rule’ in. reverse. ‘. Members, \\qf«Congress
“should be- required’ to submit 'written,;re ,
..ports to the State Department describing

eign government thhin 48 hours aftel;‘ they
W . A'n. &
Whether or n this proposai is accepted
by Congress, it points to an important un-
derlymg issue. Legislative-executive rela-
 tions did break down during the Iran-Con-
tra affair. Congress made the presiderit,
pay a stiff price for that breakdown, .and -

steps to 1mprorve procedures on his end of!
Pennsylvanta "Avenue. But the real protr
lems are two-way. We in Congress ought to
‘look at what we can do to improve our own K
_behavior.:"inp T

- The 48hour “bill- would “get back" ‘at -
President Reagan by.tying the hands of all
future presidents.v..That apppoach will
achleve nothing - useful. The better way.is .
. with” procedures sthat encourage each
sbranch to respect the other's proper role.’
Comity»cg\mes through ‘hard work on .a
daily basis.™B the first step must‘be mu-
tual respect. . T - -

a——

Rep Cheney (R, Wyo.i.cs a member
of the House Intelligence Commiftee and
was the ranking minority membe thé -
House Commillee to -Investigate C3 ﬁ
Arms Transactrons wtth Iran. o N
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EXTENSIONS OF REMARKS

DICK CHENEY'S PAPER ON CON-
GRESSIONAL OVERSIGHT OF
COVERT OPERATIONS

HON. HENRY J. HYDE

OF ILLINOIS
IN THE HOUSE OF REPRESENTATIVES

Wednesday, April 20, 1988

Mr. HYDE. Mr. Speaker, Dick CHEEY is a
Congressman respected on both sides of the
aisle for his reasoned logic and carefut ap-
proach to complicated issues. He is one of
those Members who “'does his homework,” <
voracious reader knowledgeable on a wide
range of issues.

On March 30, Mr. CHENEY presented to the
American Bar Association Standing Commit-
tee on Law and National Security a paper on
“Clarifying Legistalive and Executive Roles in
Cavert Operations.” It is a topic on which he
is particularty qualified to speak, as he is a
member of the House Intefligence Committee,
former ranking Republican member of the
tran-Contra Committee and current chaiman
of the House Repubfican Conference. More-
over, because Dick has been a Member of
the House since 1979, and before that was
President Ford's White House Chief of Staff
during 1975-77, he has unique exposure to
foreign policy decisionmaking and to the inter-
ests of both the executive and legislative
branches.

Soon we will be considering legislation on
whether to impose a requirement that Con-
gress be notified within 48 hours of any covert
action. | believe Members would benefit from
Congressman CHENEY's thoughts on this
issue. Over the next several days, therefore, |
will submit his paper for pubfication in the
CONGRESSIONAL REeCORD. The first portion,
submitted today, considers the constitutional
basis and history of power over foreign affairg,
plus the nature of recent legisiation providing
oversight over covert action. The second seg-
ment addresses the proposed 48-hour notice
legislation and some problems with R in the
final instaliment, the underlying issue of how
to achieve informed consent or veto without
public debate is considered, and Congress-
man CHENEY offers his own solution as a sub-
stitute for the proposed 48-hour legistation.

The material follows:

CLARIFYING LEGISLATIVE AND EXECUTIVE
Rowrs m¢ COVERT OPERATIONS—Part [
(By Dick Cheney)

There is probably a consensus at t.hls ocon-
ference, and in Washington generally, that
the process for managing legislative-execu-
tive relations with respect to covert oper-
ations could be improved. The consensus
quickly breaks down, however, as peopie
begin putting forward concrete suggestions.
There are two genersl areas in which pro-
posals seem to concentrate. One has to do
with requiring that Congress be notlfied of
all covert operations within 48 hours of
their start. The other deals with the broad-
er issue for which notification is a substi-
tute: the conditions under which covert op-
erations should be deprived of their covert
character to be made the subfect of public

debate. I shall discuss each of these subjects
today, first criticizing the bills that have
been moving through Congress and then
conciuding with a new set of proposals for
grappling with what has become a highly
contentious set of issues.

The reason there is so little cansensus
about solutions is that any idea for improv-
ing the oversight process for covert oper-
ations must rest on some premises about the
appropriate role of the legistative and exec-
utive branches in foreign policy more gener-

ly. I shall not spend a great deal of time
on broad questions of constitutional law.
You have already heard from several noted
experts in that field. Suffice it to say that I
tend to agree with Robert P. Turner’s and
John Norton Moore’'s arguments on legista-
tive and executive power.

A few words on the subject will help place
the rest of my remarks in context, however.
One of the main institutional objectives for
the Framers of the Constitution as they
worked through the hot summer of 1787 in
Philadelphia. was to create an independent-
ly powerful executive branch of govern-
ment—unlike the executive in most states at
the time, or under the Articles of Confeder-
ation. The Framers specifically wanted an
executive who would be able to act with suf-
ficient energy, secrecy and dispatch, to re-
spond to the foreign policy crises the new
nation {nevitably would face. So they cre-
ated the Presidency—one person placed
clearly in charge of the executive branch—
because they knew that when too many
people share power and responsibility, deci-
sions become muddy and actions are not
taken. Then they gave that single executive
the power to be the nation’s leader in for-
eign policy. They made him the “sole
organ” for diplomatic communication and
gave him broad, discretionary power to
deploy the government’s resources to pro-
tect American lives and {nterests abroad.

Of course, the Constitutionai Convention
did not make the President all-powerful. It
also gave Congress an important role to play
in foreign policy, most obviously by giving
the full Congress the power to declare war,
tax, appropriate, and regulate foreign com-
merce, and also by giding the Senate the
power to ratify treaties. But by giving Con-
gress an important role to play, the Const-
tution—contrary to Edward S. Corwin—was
not an unbounded “invitation to struggle.”?*
Congress and the President were not given
the same powers. Rather. each branch was
given different powers to {nfluence overiap-
ping policy decisions, with each branch gen-
erally being given the powers most appro-
priate to Its own capacities. The expectation
was that the President would be able to use
his diplomatic monopoly, and his ability to
deploy the government's resources, to lead
the government by taking concrete actions
toward other countries. Congress could
always support or oppose the President by
granting or denying him the resources
needed to follow up on what he had started.
But the relationship between initiation and
Congressional ratification was to be very
different from the domestic field, where
Presidential initiation either rests on a stat-
utory delegation, or else must be limited to

'Edward 8. Corwin, The Prestdent Office and -

Potwers (1957, p. 17L.

introducing an idea and then trying to per-
suade Congress to adopt it.

Since the Vietnam War, as is well known,
Congress has gone well beyond its tradition-
al role to develop institutional levers for
placing the legislature at every stage of the
foreign' policy process, [rom initiation
through negotiation and implcmentation.
Nothing could be clearer from the constitu-
tional scheme, for example, than the Presi-
dent’s role as the country’s “sole eyes and
ears’” for diplomatic communication. This
issue seemed to have been settled during the
new government's first months. On October
9, 1789, Cieorge Washington answered a
letter that the King of France had ad-
dressed “to the President and Members of
the General Congress™ by saying that the
task of receiving and answering such letters
“has devolved upon me” alone, and not
jointly with the Congress. As Judge Solaer
noted {n his excellent 1976 book, the Senate
twice confirmed this assertion by rejecting
motions to request the President to commu-
nicate messages of behalf of the United
States.?

A few years later, the Congress debated
the same issue in another guise. Dr. George
Logan was accused of meddling in negotia-
tions between the United States and France
in 1798. Although there was dispute over
the matter, he was suspected by many Fed-

.eralists of being a secret envoy sent to

France to represent the Jeffersonian Demo-
crats. In response, Congress passed a law in
1799, popularly known as the Logan Act, to
make it criminal for any citizen of . the
United States, without the permission of
the U.S. government—

“Directly or indirectly (to) commerce, or
carry on, any verbal or written correspond-
ence or intercourse with any foreign govern-

ment, or any agent or officer thereof, with

an Intent to influence the measures or con-
duct of any foreign government, or of any
officer or agent thereof, in relation to any
disputes or controversies with the United
States, or defeat the measures of the.  gov-
ernment of the United States.”

The only exception in the act is for fnat-
viduals seeking to redress a personal inmry
to themselves.?

The Logan Act is still a part of the U&
Code, with only minor grammatical
changes.* Although aimed at the most obvi-
ous level against private citizens, congres-
sional debate at the time made It clear that
the function involved belonged to the execy-
tive branch, and outrage wag expressed not
only at Dr. Logan's own role, but at the al-
leged support he received from members of
the opposition political~party who did not
have the President’'s blessings. It is signifi-
cant, as the noted coasititutional historian
Charles Warren wrote when he was Assist-
ant Attorney Generzal, that the more than
two hundred pages of debate about the act
are printed in the Annals of Congress under
the heading, ‘Usurpation of Executive An-
thority.” *

tAbraham D. Sofaer, War, Foreion Affairs and
Constitutional Power” (1976), p. 94.

21 Stat. 613 (1799).

* 18 UB.C. 953.

¢ Annals of Congresz Pifth Congress, 3d Sem.
«Dec. 3, 1798-March 3, 1788) pp. 2487-2721. See
slsa, Charles Warren, Assistant Attormmey Genersd,

"' Tbi‘ 00! " Iu

symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.

Matter set in this typeface indicates words inserted or appended, racher than spoken, by a Member of tl}: House on the floor.
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Despite this clear legislative history
behind a statute almost as old the Republic,
members of Congress today feel they can
negotiate with forelgn leaders directly, in
the name of the legisiative branch and in
opposition to the President. It would be
hard to tmagine a clearer usurpation of ex-
ecutive authority than House Speaker Jim
Wright's meetings with Nicaraguan Presi-
dent Daniel Ortega last November 11-12,
without informing or involving the State
Department. to discuss and influence a San-
dinista cease-fire proposal that was still in
draft form. Ortega’s draft contained de-
tailed items for ending U.S. military support
for the Nicaraguan Democratic Resistance.
This was only one of a series of meetings in-
dividual House Democratic opponents to the
President’s policy have held with the Nica-
raguan Communists to discuss what the
Communists should do in Nicaragua to per-
suade a majority in Congress to vote against
the President’s program.

Nor was that the only recent occasion of
creative legislative usurpation of executive
authority. Some Democratic Senators tried
to use the Department of Defense authori-
zation bill in 1987, for example, to try to
impose its interpretation of a treaty on the
President. Similarly, many Senators tried to
use the same bill—as members of Congress
have ‘done ever since the War Powers Act
was first introduced in the early 1970's—to
assert that the executive's power to deploy
governmental resources rests solely on stat-
utory grounds, as if there were no constitu-
tionally independent, inherent power for
the executive to act against anything short
of an armed invasion of the U.S. mainland.

My view of each of these actlons is evident -

from my use of the word “usurpation.” It is
equally obvious, however, that a significant
number of my Democratic colleagues con-
sider each to have been perfectly appropri-
ape. The underlying difference affects any
discussion of reforming the laws for con-
gressional oversight of covert operations.
Ultimately, we seem to run up against prin-
cipled differences over the proper constitu-
tional roles of the legislative and executive
branches. Congress could take some practi-
cal steps—to match ones the executive al-
ready has taken—that would help repair the
breakdown in comity that occurred during
'lra.n-Contra.. I shall suggest a few specific
ideas at the end of this essay. Before I
present those ideas, however, I shall first
say a few words about the way the oversight
process now works, and the problems with
the bill now working its way through Con-
gress to tighten up so-called *“loopholes.”
OVERSIGHT OF COVERT OPERATIONS

During the opening months of President
Ford's administration, Congress attached
tl}e Hughes-Ryan Amendment to the For-
eign Assistance Act of 1974. Born out of gen-
eral post-Vietnam and post-Watergate suspi-
cions of the executive branch, as well as spe-
cific congressional opposition to some past
operations,® the provision sponsored by Sen.
Harold Hughes (D-Iowa) and Rep. Leo J.
Ryan (D-Cal.) was intended to insure that
Congress would be informed of covert oper-
ations conducted by or on behalf of the
Central Intelligence Agency. As originally

.History of Laws Prohibiting Correspondence With a

Foreign Government and Acceptance of ¢ Commis-
ston, U.S. Senate, 64th Congress. 2d Sess.. S. Doc.
64-696 (1817), p. 7.

¢See U.S. Senate, 84th Congress. 2d Sess., Hear-
ings and Final Report of the Select Committee to
Investigate Government Operations With Respect
to Intelligence (1876) (Church Committee? and U.S.
House of Representatives, 95th Congress, 1st Sess..
House Sclect Committee on Intelligence. Recom-
mendations of the Final Report (1977) (Pike Com-
mittee)
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written, Hughes-!iynn prohibited the ex-
penditure of any funds by or on.behalf of
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also deprive the country of any ability to
react quickly to breaking events. Congress

the CIA for any operations in foreign coun- -therefore would not ever +e Vikely to use its

tries, 'except those solely intended to obtain
necessary intelligence, unless (1) the Presi-
dent specifically found that each such activ-
ity was important to U.8. national security
and (2) each such operation was reported

_“in a timely fashion” to the appropriate

committees of Congress. The anfendment
specifically named the House Foreign Af-
fairs and Senate Foreign Relations Commit-
tees. but the list of appropriate committees
also was generally understood to fnclude the
two Armed Services Committees, the two
appropriations committees and, after they
were formed in 1976 and 1977, the Senate
and House Select Committees on Intelli-
gence.? :

Hughes-Ryan quickly caused problems
that were evident even to some of its origi-
nal supporters. By requiring notification to
50 many committees, the law in effect was
requiring the CIA to notify more than half
of the Senate, one-quarter of the House,
and vast numbers of staff. It was impossible
to prevent leaks under such conditions. In
fact, wrote former Director of Central Intel-
ligence William Colby, “every new project
subjected to this procedure leaked, and the
scovert’ part of CIA's covert action seemed
almost gone.” *

In response to this situation, Congress
sought, and found. a reasonable middle
ground. In 1980, after abandoning its efforts
to pass a lengthy and problematic legislative
charter for the intelligence community,
Congress decided to revise the oversight law
to expand the notification condition from
the CIA to all departments, agencies and en-
tities of the United States involved in intel-
ligence activities, and to 1imit the commit-
tees receiving notification to the two intelli-
gence committees. In general, the 1980 law—
“to the extent consistent with all applicable
authorities and duties, including those con-
ferred by the Constitution upon the execu-
tive and legislative branches"—required the
executive branch to notify the intelligence
committees (or, under special conditions,
the chalrmen and ranking minority mem-
bers of the two committees, and four leaders
of the House and Senate) before beginning
any significant, anticipated intelligence ac-
tivity. The law also contemplated, however,
that there might be some conditions under
which prior notice would not be given. In
those situations, it uired the President
“to fully inform the intelligence committees
in a timely fashion.”

Under this law, the intelligence commit-
tees in fact have become significant players
whose support any prudent Administration
would do well to encourage. The 1980 law
did not challenge the President’s inherent
constitutional authority to initiate covert
actions. In fact, that law specifically denied
any intention to require advance congres-
sional approval for such actions. Neverthe-
less, Congress does have a very strong lever
for controlling any operation that lasts
more than a short period of time. Oper-
ations undertaken without prior approval
have to be limited to the funds available
through a contingency fund, or other
budget devices, all of which are well known
to Congress. Legislative control comes from
the fact that Congress may constitutionally
abolish these fiexible tools and require
project-by-project funding. Of course, such
a .decision would be suicidal because it would
deprive the President of all discretion and

7 Pub, L. 93-559. Sec. 32, 88 Stat. 1804 (1974). The
present version of Hughes-Ryan, as amended by
the 1980 Oversight Act, may be found at 22 U.S.C.
2422. .

* William Colby, Honorable Men (1978), p. 423

power to insist on project-by-project fund.
fng. Nevertheless, because the Constitution
does give Congress this draconian lever, the
intelligence committees can and do use the
annual budget process to review every single
ongoing operation. Any time Congress feels
that an operation is unwise, it may step in
to prohibit funds in the coming budget cycle
from being used for that purpose. As &
result, all operations of extended duration
have the committee's tacit support (or non-
opposition). Considering how many people
in Congress and the general public oppose
covert operations in principle, this is an im-
portant political base for any sadministra-
tion concerned sbout the country’s long-
term intelligence capacities.

A TRIBUTE TO MS. RUTH
PACKARD

HON. CURT WELDON

OF PENNSYLVANIA
IN THE HOUSE OF REPRESENTATIVES

Wednesday, April 20, 1988

Mr. WELDON. Mr. Speaker, | would like to
take this opportunity to honor a lady of out-
standing accomplishment in my community.
This week Ms. Ruth Packard, of Media, PA,
will be celebrating her 40th year as an active
member of the Rose Valley Chorus and Or-
chestra. For 40 years, Ms. Packard has dem-
onstrated her committment not only to the
Rose Valley Chorus and Orchestra, through
her constant work in all aspects of its produc-
tions, but to the entire community. By serving
this theater group so faithfully through the
years, Ruth Packard has helped to weave the
fabric of a closely knit, caring community.

It is not often that we take the time to rec-
ognize an individual's service to the communi-
ty for low-profile work. But to accomplish
things with no need of glory and recognition is
to be truly deserving of praise. Ruth -Packard
is just such a person. Her motives were never
selfish—never to gain personal recognition,
and | am sure that none will be more sur-
prised than herself to find that her selfiess ac-
tions have gained her such wide appreciation.

Although Ms. Packard will be retifing as an
active member of the Rose Valley Chorus and
Orchestra this year, | have no doubt that her
involvement over the years wili continue to
serve as a fine example for all those who care
about the community in which they live.

WASHINGTON STATE SENATE
RESOLUTION 1988-8715

HON. AL SWIFT

OF WASHINGTON
IN THE HOUSE OF REPRESENTATIVES

Wednesday, April 20, 1988

Mr. SWIFT. Mr. Speaker, last year this
House agreed to cut the Coast Guard budget
to such an extent that many of the States with
coastal regions are suffering from a severe
deterioration in their ability to provide maritime
safety and law enforcement. it is for this
reason that | would like to enter into the
RECORD a resolution passed by the Washing-
ton State Senate which expresses our State's
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DICK CHENEY'S PAPER ON CON.-
GRESSIONAL OVERSIGHT OF
COVERT OPERATIONS

HON. HENRY J. HYDE

OF ILLINOIS
IN THE HOUSE OF REPRESENTATIVES

Thursday, Aprit 21, 1988

Mr. HYDE. Mr. Speaker. tbday | am honored
0 submit for publication the second of three
nstaliments of DICK CHENEY'S recent paper
or the American Bar Association on how to
larity executive and congressional responsi-
dilities in supervising covert “actions. In the
irst section, submitted for the RECORD yester-
day, Mr. CHENEY argued that constitutionalty
and historically, the Presidént has a monopoly
on diplomatic communication-and the power
o initiate foreign policies, including 10 lead the
Govemment in concrete actions involving de-
ployment of existing resources; the Congress,
on the other hand, through its budgetary con-
trol has the power to sustain or veto those ini-
tatives which endure over some penod of
ime. On oversight of covert action, all oper-
atons of extended duration in effect have the
committees’ tacit support, the Iran/Contra pro-
gram being the notable  exception.

In the second segment submitted today, Mr.
CHENEY considers the proposed, 48-hour rule
on notification of covert actions. Existing bitls,
he argues: -

®®° are typical examples of “never
aguin” thinking by .Congress. To make sure
~+ {(Iran/Contra] disaster will never again
st Wself, Congress i3 willing to deprive

: Presidents of all possible discretion

—-r conditions Congress cannot possibly
loresee. The result {s an approach to legisla-
tive-executive relations that I consider fatal-

1y flawed for interrelated constitutional and
practical reasons.

! commend this analysis to other Members
and urge them to stay tuned for the final sup-
plement next week. In his conclusion, Con-
gressman CHENEY offers a substitute to pro-
posed legislation which is designed to en-
hance congressional oversight while not in-
tringing on executive prerogatives.

CLARIFYING LEGISLATIVE AND EXECUTIVE
ROLES IN COVERT OPERATIONS~—Par? [1

(By Dick Cheney)
PROPOSED 48-HOUR RULE

The intelligence committees can only
review covert operations if they know about
them. however. President Reagan did not
notify the intelligence committees of the
Iran arms sales for eleven months after
signing a formal finding to authorize them.
I do not think anyone in Congress believes
this was timely. The important questions
are. how should Congress respond? Should
Congress try to close the “timely notifica-
tion" loophole legislatively? Or are the costs
of loophole-closing so severe that it pays to
seek more creative and more politically and
operationally sensitive ways out of the prob-
lem? I favor the second approach. A majord-
ty of my colleagues, however, seem to be
stuck in a legalistic and largely sterile at-
tempt to close loopholes. I will discuss posi-
tive alternatives at the end of this presenta-
tion. First, let me indicate what I think is
wrong with the dominant mode of congres-
siqril thought.

* Youngatownm Sheet and Tube Ca v. Sawyer 343
UAB 579, 635-38 (1953).
'S Iid. at 648.

‘"Por a . see U8 House of Representa-
tives, 100th Congress. Pirst Bession, Select Commint-

the
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The Senate has recently passed. and the
House will soon consider, bills that would
require the President under all conditions.
with no exceptions, to notify Congress of ali,
covert operations within 48 hours of their
start. Those bllls. in my opinion. are typical
examples of “never again” thinking by Con.
gress. To make sure the last disaster will
never again repeat itself. Congress is willing
to deprive future Presidents of all possible
discretion under conditions Congress cannot
possibly foresee. The result s an approach
to legislative-executive relations that I con-
sider fatally flawed for interrelated consti-
tutional and practical reasons.

At the heart of the dispute over this bill is
a deeper one over the scope of the Presi-
dent’s inherent constitutional power. I be-
lieve the President has the authority, with-
out statute. to use the resources placed at
his disposal to protect American lives
abroad and to serve other important foreign
policy objectives short of war. The range of
the President's discretion does vary, as Jus-
tice Jackson said in his famous concurring
opinion in the Steel Seizure case. When the
President’s actions are consonant with ex-
press congressional authorizations, discre-
tion can be at its maximum. A middle range
of power exists when Congress is silent.
Presidential power is at its lowest ebb when
it is directly opposed to congressional man-
date.* What is interesting about this typol-
ogy, however, {8 that even when Congress
speaks, and the President's power is at its
lowest, Jackson acknowledged that there
are limits beyond which Congress cannot
legislate.!’® Those limits are defined by the
scope of the inviolable powers inherent in
the Presidential offtce itself.

Let me now apply this mode of analysis to
the sphere of covert action. Congress was
legisiatively silent about covert action for
most of American history, knowing full well
that many broad ranging actions had been
undertaken at Presidential initiative, with
congressionally provided  contingency
funds.'* For most of American history.
therefore, Presidents were acting in the
middle range of the asuthority Jackson de-
scribed. Congress does have the power, how-
ever, to control the money and material re-
sources available to the President for covert
actions. Hughes-Ryan and the 1980 over-
sight act represent attempts by Cangress to
place conditions on the President's use of
congressionally provided resourcds. Thoee
conditions, for the moet part, have to &0
with providing information to Congress. Be-
cause Congress arguably cannot properly
fulfill its legislative function on future
money bills without information, the re-
porting requirements can be understood as
logical and appropriate extensions of a le-
gitimate legislative power. -

The constitutional question is: what are
the limits to what Congress mxy demand as
an adjunct of its appropriations power?
Broudly spesking, Congress may not use the
money power to achieve purposes that it
would be unconstitutional for Congress to
schieve directly. It could nat place a condi-
tion on the salaries of judges, for example,
to prohibit the judges from spending sany
time (Le., any part of their salaries) to reach
a particular constitutional conclusion.t®

1n the same way, Congress could not use
{ts clearly constitutional powers over execu-

ttve branch resources and procedures to -

invade an {nherently Presidential power.

RN

R e T b VOV I Y
- RN I 2 S H Rt

Committee On
Iran and the Nicaraguan Opposition, Report of the
Congresstional Commitiess Investicoting ths. Jran-

Conirs Affair, H. Rept. 100433, & Rept. 100-316
{November 1987), pp, 487-80.

'-Nsmwmbmhnmhn.
o8 Browna v. Califano 627 P. 34 1231 (1960},
' Anderson v. Durn, 6 Wheat 204, 338-26 (1821),
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For example, Congress does not have the
constitutional power to use an appropria-
tions rider, such as the Boland Amendment,
to deprive the President of his authority as
the “sole organ of diplomacy’ to speak per-
sonally, or through any agent of his choice,
with another government about any subject
at all. I mean this last statement specifically
tb include asking another government to
support the Nicaraguan Democratic Resist-
ance, Congress does have the power to pre-
vent the President from offering another
country something of value in return for
such support. For example, it could prevent
& President from conditioning foreign aid on
another country’s support for the Contras
for fear that U.S. foreign aid. the control
over which is in Congress's province, would
Jjust become & laundering device. But despite
protestations and innuendoes galore during
the Iran-Contrs hearings, Congress may not
prevent the President from using exclusive-
ly Presidential powers to achieve results
Congress may not like.

How does this reasoning apply to the pro-
posed 48-hour rule? Congress quite properly
justiffed the 1980 notification requirement,
a8 I mentioned earlier, on the need for in.
formation as & necessary adjunct to the leg-
islative power to appropriate money. By
doing s0, Congress stood squarely within a
line of cases upholding Congress's contempt
power. In the 1821 case of Anderson v. Dunn
the Supreme Court upheld the use of con-
tempt as an implied power needed to imple-
ment others given expressely by the Consti-
tution. In a statement that clearly applies to
all of the government’s branches, the Court
said: “There is not in the whole of that ad-
mirable instrument, a grant of powers
which does not draw after t others, not ex-
pressed, but vital to their exercise; not sub-
stantive and independent, indeed, but auxii-
iary and subordinste.” 1®

Using this line of reasoning, the Court
argued that even though courts were vested
with the contempt power by statute, they
would have been able to exercise that power
without the aid of a statute. For the same
reason, the court held, Congress must have
inherent authority to exercise a similar
power.t¢ Later cases tried to circumscribe
Congress’s contempt power, but the power
itself was always held to be a necessary ad-
junct to Congress's legislative functions and
therefore to rest on an implied constitution-
al foundation.** .

 So far, the Court's argument would seem
to support Congress’s right to demand {nfor-
mation of the executive. But what happens
if that power confronts another implied
power held by another branch that is equal-
1y well grounded on a constitutional founda-
tion? That was the issue in the executive
privilege case of U.S. v. Niron.!* In that
case, we learned that the decision in any
particular case must rest on the competing
claims of the two branches at odds with
each other. That is how I think the 48-hour
rule must be decided.

The proposed 48-hour bill recognizes the
President’s inherent power to initiate a
covert action, as long as that action is Umit-
ed to resources already avallable to the
President. That is why the 1980 oversight
act and the proposed 48-hour bfll both take
pains to say that by requiring notification,
Congress is not asserting a right to approve
Presidential decisions in advance.!’ If Con-
gress ever tries to insist on advance approv-
al, that would surely be overturned as a leg-
islative veto.!*

eld at 628-29. . . -.

1 KUbourn v. Thompeon, TOF UL 168 (1381)

the power , but McGrain v, Dowgher

XT3 UA 138 (1977) and Stnclatrv. UL, ITV UB.

(1929) in turn resd K{dowrn narrowly. Later
have tended to involve conflicta between the

lise

power and . Fist Amendiment, Wal
9
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power (o initiate covert actions. then the

same rule that gives Congress the right to
demand Information. and. the related con.
tempt power, also gives the President the
necessary implied powers he may need to
put his acknowledged power into effect. In
virtually all csses, there is no conflict be-
tween the President’s: power to initiate an
action and requiring-the President to notify
the intelligence committees, or a smaller
group of leaders, of that operation in ad-
vance. In s few very. rare circumstances,
however, there can be a direct conflict.
According to Admiral*Stansfield Turner,
who was the Director of Central Intellf-
gence at the time, there were three occa-
sions, all involving Iran. In which the Carter
Administration withheld notification during
an ongoing operation. Notification was with-
held for about three months until six Amer-
fcans could be smuggled out of the Canadi-
an Embassy in Teheran. As Representative
Norman Mineta pointed out in testimony
following Turner’s, the Canadian govern-
ment made withholding notification a condi-
tion of their participation.!* Notification
-was also withheld for about six months in
two other Iranian operations during the
hostage crisis. Said Tumer: “I would have
found it very difficult to look . .. & person
in the eye and tell him or her that I was
going to discuss this life threatening mission
with even half & dozen people {n the CIA
who did not absolutely have to know'.*® In
these situations, President Carter thought
hiz constitutional obligation to protect
American lives could not have been fulfilled
if he had been required to notify Congress
within 48 hours. And as the Canadian exam-
ple makes clear, the choice between not no-

tifying or not going ahead at all is some- °

times put on us by people outside U.S. con-
trol.

The Iranian hostage examples also show
that the situations under which notification
may have to be withheld depend not on how
much time has elapsed, but on the charac-
ter of the operations themselves. It is worth
emphasizing that the proposed bill would
require notification within 48 hours of an
operation’s start—that is, when the US.
begins putting people in place, not when the
operation is finished. Let us put aside for
the moment whether fear of Congressional
leaks would be a legitimate reason for with-
holding notification about & particularly
sensitive operation. I believe there s good
reason to be concerned about leaks, but am
willing to defer argument about whether
this concern carries constitutional weight,
because there are better examples to make
my point. There can be no question that
when other governments place specific secu-
rity requirements on cooperating with the
United States. the no-exceptions aspect of
the probosed 48-hour rule would be equiva-
lent to denying the President his constitu-

inherent power to act.

Who should have the power to decide that
notification would make action imposesible?
In the rare situation in which a President
believes he must delay notification as a nec-
essary adfunct to fulfilling his constitution-
sl mandate, that decision must by its nature
rest with the President. The President obvi-
ously cannot consult with Congress about
whether to consult, That would itself be a
form of consuitation. If the President could
£0 that far, there would not be a problem
and we could just accept the rule.

UK v Ntron 418 UK 683 (1974}
4 B DA Committes on Inteilt-
Swnca, 100th 3d . Beasion,

Congrees, Matelligence
gﬁ'ﬂw Act af 1988, 8. Rept. 100-778, Pp. 18, 34,
'*Boe INS

v,
o Ch?'ha. 462 U.8. 219 (1963),
100¢h Cang.
BR 1013, BR. 13 »
TL, and Otbher

& Al Al as s
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that the President's lmplied power to with-
hold notification may be a necessary ad-
junct to the inherent power to act. What (s
on Congress's side of the scale? In the same
report on the 48-hour bill that acknowl-
edged the President's power to initiate
action, the Senate Intelligence Committee .
offered two constitutional justifications for
fts notification requirement. The f{irst was
"to provide Congress with an opportunity to
exercise its responsibilities under the Con-

. stitution.”*! The second was “to ensure that

decisfons to undertake covert actions are
not left solely to a handful of single-minded
executive officials."*» :

The second of these reasons is nothing
less than a demand that Congress partici-
pate in a decision it has already acknowl-
edged belongs to the President. Prudence
undoubtedly should lead to consultation.
but the dictates of prudence do not settle
questions of constitutional power. The first
argument about legislative responsfbilities is
more weighty, but I would submit that
there is no legislative power that requires
oolification under all conditions, with no
exceptions, during any precisely specified

time period. All we need to know is whether
to continue funding ongoing operations. We
have had that {nformation in every case,
with the exception of President Carter's and
President Reagan's hostage-related Iran ini-
tiatives. ’

I suppose you could argue that fallure to
notify might, {n the extreme, deprive us of -
our ability to decide sbout continuing to
fund a particular opersation. Iran-Contra
was such an extreme. But the choice is not
onesided. The price of assuring notification
about all operations within a specific time
period {8 to make some potentially life-
saving operations impossible. On the scale
of risks. I am more concerned about depriv-
ing the President of his ability to act than I
am about Congress's alleged inability to re-
spond. I feel this way not because I am san-
guine about every decision Presidents might
take. Rather, it is because I am confident
that Congress eventually will find out in
this leaky city about decisions of any conse-
quence. When that happens. Congress has
the political tools to take retribution
against any President whom it feels with-
held information without adequate justifi.
cation. President Reagan lea;ged this dra-
matically in the Iran-Contra affair, It is &
lesson no future President is likely to forget.

7
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April 27, 1988

DICK CHENEY'S PAPER ON CON-
GRESSIONAL OVERSIGHT OF
COVERT OPERATIONS

HON. HENRY J. HYDE

OF ILLINOIS
IN THE HOUSE OF REPRESENTATIVES

Wednesday, April 27, 1988

Mr. HYDE. Mr. Speaker, today | am asking
that we publish the last portion of DiCx CHe-
NEY's paper for the American Bar Association
on executive and legistative roles in covert op-
erations. The previous two instaliments were
published in the CONGRESSIONAL RECORD of
April 20 and 21.

In his™ conclusion, Congressman CHENEY,
who formerly served as President Ford's
White House Chief of Staff, states that the
current procedures for handiing legislative-ex-
ecutive disputes over covert action are woe-
fully inadequate. He proposes an alternative
approach which departs from both past prac-
tices and the proposed 48 hour legislation,
Before voting on the later, | believe we are
obligated to study his seven suggestions as a
serious alternative.

CLARIFYING LEGISLATIVE AND EXECUTIVE

Rorzs 1N COVERT OPERATIONS—PART III

(By Dick Cheney)

UNDERLYING ISSUE: SUBSTITUTION POR PUBLIC
DERATE

Underlying the dispute over notification is
& more basic issue. Congress insists on notl-
fication because the executive's consulta.
tions with the intelligence committees sub-
stitute for the open debate and deliberation
available in other policy arenas. The com-
mittees thus serve as a forum for mediating
the tension between the Constitution’s two-
'side concern for security and informed con-
sent. On the whole, they are not simply bar-
riers for Presidents to overcome. In good
times, they can help the Presidents build
the needed political support for operations
when the normal public tools for building
such support cannot be used.

But what happens when there is no con-
sent? That is, what i{f the committee, or a
significant proportion of its members, think
a particular covert operation is a bad idea,
Sometimes, the committee can persuade the
executive branch to change its mind. But
what if persuasion does not work?

One answer offered by some of my col-
leagues is that no covert actions should be
undertaken unless they are supported by a
bipartisan consensus. It sounds good to say
foreign policy should be bipartisan, but that
is no answer to actual legislative-executive
branch conflicts. The fact is that we only
have to be concerned about managing con-
flict when there is no consensus about what
should be done. Insisting upon consensus as
a precondition for action is equivalent to
saying the President should not act in the
face of disagreement. In effect, it is equiva-
lent to taking the President’s power and
giving it to Congress. In fact, demanding
consensus could be worse than requiring an
up or down vote. If taken seriously, the
President would need the support of a
super-majority before he could do any
thing. A consensus requirement, therefore,
would be a decision rule weighted heavily
toward the inaction side of any action-
versus-inaction dispute. In the real world of
breaking events, it is important to recognize
that tnaction is a form of action or decision.

To require or expect a consensus before
action, in other wcrds is only one possible
answer to questions that should be articu.
lated more clearly and openly. Some of the
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questions are: Who should hold what levers
at what stage of the process? Under what
political and legislative conditions should
the presumption be weighted toward the
President or toward Congress? That is, what
rules should decide who prevails under con-
ditions of stalemate is itself a form of deci-
sion that has policy consequences? In
normal policy arenas, Presidents can always
consider responding to stalemate by trying
to persuade the public. For covert actions, it
is first necessary to decide the ground rules
under which public debate should be per-
mitted or required. My final question there-
fore is, under what conditions should Con-
gress, on its own fnitiative, be able to force a
debate about particular covert operations
into the public arena?

The current procedures for handling legis-
lative-executive disputes are woefully inad-
equate, in my opinion. As the situation now
stands, congressional opponents of a par-
ticular operation have two courses available
to them if quiet persuasion fails. One is to
leak. That method s criticized by everyone
in the abstract, but no one can deny that it
happens. My colleague Henry Hyde talked
about this problem earlier today, and we de-
voted a chapter of the Iran-Contra minority
report to specific examples of congressional
leaks.?3 It is no defense on this {ssue to say
the executive branch leaks too. In point of
fact, the executive branch does not tend to
leak highly compartmented information
about ongoing operations. Yes, we do need
to have a tightening, and more vigorous
prosecution, of the laws governing unau-
thorized disclosures of classified informa-
tion by executive branch personnel. and
others. But the fact that unauthorized be-
havior occurs in the executive branch does
not make the same kind of unauthorized,
unflateral behavior appropriate for Con-
gress in interbranch policy conflicts.

The other method currently available to
Congress is a fully legitimate one. It Js to
cut off funding for a particular operation by
adding a limitation amendment to an au-
thorization or appropriation bill. That Is
what Congress did with the Clark Amend-
ment on Angola and the Boland Amend-
ment on Nicaragua. There are two problems
with this approach. PFirst, the Boland
Amendment was a very small part of a more
than 1,200 page government-wide continu-
ing resolution. In order to veto the amend-
ment, the President would have been forced
to shut down the whole government just
three weeks before an election. This increas-
ingly used procedure, in other words, is
meant to, and does, weaken the President’s
bargaining power. .

The second problem with current proce-
dures has to do with who makes the decision
to force public debate. I am not talking here
about an unauthorized disclosure by a single
person, but a decision authorized by a com-
mittee majority to take an issue to the full
House and Senate floor. We can see the
same problem even more clearly by consid-
ering a bill my colleague Lee Hamilton In-
troduced in the 99th Congress, HR. 4976.
That bill was reported favorably In 19886,
after partisan votes, by both the Intelli-
gence and Foreign Affairs committees ** and

** Report of the Congressional Commitiees, Inves-
tigating the Iran-Contra Affair, Minority Report,
ch. 13, pp. 578-79.

**US. House of Representatives, Permanent
Select Committee on Intelligence, 99th Congress,
3d Bession, Report to sccompany H.R. 4876, Re-
quiring That Any United States Government Sup-
port Por Military or Puramilitary Operations in

Agnoia Be Openly Acknowledged and Publicly De- -
H.Rcpt.

bated, 90-A08, Purt [ (March 2§, 19888); U8,
House. of Representatives, Committee on Forelgn
Affairs, 99th Congress, 3d Session, Report to ac-
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was reintroduced in the 100th Congress by
Rep. Matt McHugh as H.R. 3633.

Under the Hamilton bill, the President
would have been prevented from helping
the Angolan resistance unless Congress first
held'a public debate and then voted to sup-
port such aid. The bill was specific to
Angola, but Hamilton made it clear he be-
lieved that its principles about public de-
bates and votes should apply to all covert
actions about which there is significant con-
troversy. Hamilton thus would have taken
the current procedures an additional step.
Under current procedures, the Intelligence
Committee can use a limitation amendment
to insist on a public debate and vote in the
first budget cycle after a President initiates
an action. Hamilton thus would have de-
prived the President of his constitutional
power to initiate controversial actions by de-
manding & public debate and vote before the
action could begin.

The problem the Hamilton bill shares.

with the typical limitation amendment is
that they both combine deliberation by
Congress with public disclosure and debate.
Unfortunately, even though public discus-
sion may seem as if it is & motherhood-and-
apple-pie issue, it is not neutral with respect
to policy results. Like the related consensus
requirement, holding a public debate is in
itself a decision that precludes some actions
and favors others. In fact, the idea of hold-
ing a public debate over a covert operation
is an oxymoron. There i{s no way to debate
an operation in public and stfll keep it
secret. The decision to debate, therefore, is
the same as a decision not to proceed covert-
ly. It could be argued that controversial
policies should not be conducted in secret.
But since some programs cannot be conduct-
ed at all any other way—for example, ones
involving the help of other countries and in-
dividuals whose support of the United
States could be dangerous to them if
known—debating an operation can some-
times have the same effect as killing it.

AN ALTERNATIVE APPROACH

I have no quarrel with the idea that Con-
gress may vote to kill an operation with
which it disagrees. I have a real problem,
however, with the idea that any group of
members, well short of a majority of both
chambers, can force an operational result by
demanding a public debate and vote. There
must be a better way to manage legislative-
executive conflicts,

The current approach certainly does have
some problems. We have seen that it too
often breeds f{rustration and mistrust in
both the legislative and executive branches.
On Issues of deep policy conflict, where
each side considers the other’s policy not
just bad but potentially disastrous, frustra-

tion and mistrust too often lead each side to -

bend the rules or engage in other forms of
behavior that breed further mistrust, poi-
soning future attempts at interbranch coop-
eration. I want to emphasize here that [ am
not talking about a one-sided problem. Con-
gress had every reason to be angry about
the way the Natfonal Security Council staff
deceived us about the Contra resupply
effort. But the President has just as much
cause to be angry about the way the Speak-
er and the Rules Committee use their
scheduling power to delay, prevent or struc-
ture floor votes, about the way members can
unilaterally decide that a previously covert

operation is ripe for public debate, and

company H.R. 4976, Requiring That Any United
States Government Support For Mllitary or Pare-
military Operations in Angola Be Openly Acknowl-
edged and Publicly Debated, H.Rept. 99-508, Purt
II (May 16, 1986).
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about the incessant problem of leaks. Each
side, has good reason to think the other has
contributed to a breakdown of comity.

What! we need, therefore, is & modified set
of procedures that will permit each side to

Tole. In this apirit, I offer the follow-
ing as A framework for amending the Intelll-
gence Oversight Act.
should retain the consti-
tutional power to initiate a covert action,
even if some Members of Congress consider
the operation to be controversial. This prin-
ciple is accepted In the pending 48-hour bill
but not fn the principle underlying the
Hamilton bill.

(2) Requiring notification within 48 hours
can be accepted in general, but only if there
is an escape clause for the President to
imvoke unilaterally in exceptional circum-
stances.

(3) When the President believes that ex-
ceptional circumstances require him not to
inform Congress within 48 hours, Congress
may want to follow Lloyd Cutler's sugges-
tion and require the President to notify the
intelligence committees of the fact that
there now exists a finding whose contents
temporarily are being withheld.

(4) If Congress wants to consider cutting
off funds for & particular operation, the de-
cision to consider this option should not
have to be made in public. Instead, such &
proposal should be offered in & separate bill
that puts all identifying information in 8
classified annex. Such a bill should have
privileged access to the House and Senate
floor.

(Alternative to 4) Congress may want to
continue using amendments to authoriza-
tions and appropriations bills as the vehicles
for cutting off & covert operation. 1 would
prefer requiring separate bills, but this may
be a necessary political compromise.
firmly believe, however, that such amend-
ments should not be allowed in continuing
resolutions unless and until the President is
given an item veto. In addition, any limita-
tion amendment should include expedited
procedures to guarantee a separate, subse-
guent, up or down vote on the same Oper-
ation by the full House and Senate. In all
such limitation amendments, subsequent
bills, and accompanying reports, as with the
geparate bills described in (4) above, all
identifying information should appear only
in a classified annex.

(5) Debate by the full House and Senate
should be in executive session, with severe
punishment for leaks. I would be willing to
go so {ar as to say that leaking by members
of Congress and staff should be considered
criminal. The Supreme Court decision in
Gravel v. U.S. made it clear that the Speech
and Debate Clause protects members of
Congress and staf{ only in work that relates
to their legislative business.?® 1 would argue
that because all legislative busirress under
these procedures would be conducted in
secret, there would be no defensible legisla-
tive reason for public disciosure. If Members
are skittish about the Speech and Debate
Clause, however, 1 would pursue expulsion
and findings of contempt of Congress
against members or staff who disclose. In
addition, I would require the Speaker of the
House and the President Pro Tempore of
the Senate to open debate by declaring that
the House or Senate is in executive session
to discuss sensitive national security infor-
mation. and that members will be held sub-
ject to prosecution. contempt proceedings.
or expulsion, for disclosure.

(6) 1f the President vetoes a bill that cuts
off funds for a covert operation. his veto

ss Gravel v. U.S. 408 U.S 606 (e
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message should be classified, and any over-
ride vote should take place in an executive
session governed by the same stringent se-
crecy rules as the {nitial debate.

(1) If the Prestdent fails to muster Con-

gressional support for an operation, ‘or his
veto ts overridden, it then will be up to the
dent to decide whether to make 8
public case for the operation. If the Presi-
dent decides not to do s0. all of the preced-
tng steps will remain secret, and the Presi-
t will be bound by the result.
1 believe that the above procedures will go
a long way toward restoring the President’s
constitutional role, while retaining and reaf-
firming the appropriate sphere for Congres-
sional action. The President could continue
to initiate operations and Congress could
continue to terminate extended ones of
which it disapproves. The main difference is
that Congress would not have to blow an op-
eration’s cover by deciding to debate fit.
That would help preserve the President’s
power In some respects. 1f stringent secrecy
rules were properly enforced, however,
these procedures could also, paradoxically.
help satisfy Lee Hamilton’s desire to see
controversial issues more widely discussed
within Congress. There {s no reason deliver-
ation by Congress necessarily has to mean
public disclosure. .

The general effect of these procedures,
however, would be to set guidelines to re-
place the vagueé notions of “controversy’
and “consensus.” Presidents would still have
to malintain significant support in Congress
to continue an extended operation under
the cover of secrecy. but they would not
have to maintain the super-majority of an
overwhelming consensus. In general, Presi-
dents would be limited to operations that
support the prevailing conventijonal wisdom
about the nation’s policy objectives. If the
President wanted to change the convention-
al wisdom, he would have to make a public
case for his position. But the decision to g0
public would rest with the person who
wants to take action, pot with those who
want to stop it. The President has a duty 16
persuade the public when he wants to mar-
shal support for a new policy direction. But
the President also should have the discre-
tion to decide that & particular objective is
not worth, or is not consistent with, such an
effort. When & President makes the latter
decision, Congress has the duty to establish
procedures that make it possible for the two
branches to proceed coopgratively.

Legislative-executive relations broke down
during the Iran-Contra Affair. Congress
made the President pay & stiff price for that
breakdown. and the President has taken
several important steps to tmprove proce-
dures on his end of Pennsylvania Avenue.
Now, we ought to look at what we can do on
our end. The way to tmprove legislative-ex-
ecutive relations is with procedures that en-
courage each branch to respect the proper
role of the other. Comity comes through
hard work on 8 daily basis. But the first
step must be mutual respect.

ANDREW K. SORDONI III, HON-
ORED FOR COMMUNITY SERV-

ICE
HON. PAUL E. KANJORSKI

OF PENNSYLVANIA
IN THE HOUSE OF REPRESENTATIVES
Wednesday, April 27, 1988
Mr. KANJORSK!L Mr. Speaker, it is my
pleasure to draw your attention to Mr. Andres
J. Sordoni I, who will be honored tonight by
the Greater Wilkes-Barre Society of Fellows

. April 27, 1988

and the Ant-Defamation League Of B'na
B‘riﬁ\forhisouts!andingoonmwﬁonwme
Wyoming Valiey community.

lhaveknownAndySordonitOfaslongasl
can remember, our families have been friends
for generations. Although he easity could have
retocated his very successful businesses any-
where in the country, he chose to remain in
his native Wyoming Valley. His contributions
to the community are SO completely interwo-
ven into the tfabric of the Wyoming Valley that
it is almost impossible to imagine our commu-
nity without him. He serves as president of the
Sordoni Foundation, a phitanthropic organiza-
ton which has provided countless grants for
education, heaith care, economic develop-
ment, social services, and the fine arts.

M. Sordoni is a director and past chairman
of the Pennsytvania Chambet of Business and
Industry, Pennsytvania for Effective Govern-
ment, and the Pennsylvania Business Round-
table. He is a director of the Committee for
Economic Growth, Geisinger-Wyoming Valley
Medical Center, Pennsytvania Economy
League, and the public television station,
WVIA Channel 44. By supporting economic
development efforts in northeastern Pennsyl-
vania, Mr. Sordoni has shown the kind of fore-
sight and enthusiasm which has ted to the
current economic resurgence in the Wyoming
Valley. C-Tec Corp. which Mr. Sordoni chairs,
is a leader in the telecommunications industry,
as well as cable television, information serv-
ices, consulting engineering, and tacilities
management. Mr. Sordoni is also chairman ot
Sordoni Enterprises, Inc., Sordoni Construc-
tion Services, Sterling Industrial Corp., and
whitman Tower, Inc.

Mr. Speaker, Andrew J. Sordom i, is more
thanapﬂ!arofmeoommunity’.heandh&s
tamity are the foundation. | am pleased to join
my friends at the Greater Wilkes-Barre Society
of Fellows and the Anti-Defamation League of
@'nai B'rith in honoring Mr. Sordoni for his out-
standing community service.

NO VICTORY THROUGH
SURRENDER

HON. CHARLES B. RANGEL

OF NEW YORK
IN THE HOUSE OF REPRESENTATIVES

Wednesday, April 27, 1988

Mr. RANGEL. Mr, Speaker, syndicated col-
umnist A.M. Rosenthal wrote 8 column which
appeared in the New York Times of Friday,
April 22, 1988, entitled “No Victory Through
Surrender.” In his column Mr. Rosenthal re-
marks that Democratic Presidential candidate
Jesse Jackson was asked on the campaign
trail in New York, “since it is so obvious that
the country is not winning the war against
drugs, why not try legalization?" Mr. Jackson's
response was, “'you do not win a war by suf-
render.”

Mr. Speaker, Jesse Jackson deserves credit
for elevating the issue of drug abuse to the
forefront of this year's political campaign.

Mr. Rosenthal in his editorial marshais the
arguments of the proponents of legalization,
namely that.

Hundreds of thousands of people are
forced to break the law because society re-
jects thelr particular narcotic of choice
while accepting alcohol and tobacco. Hun-
dreds of millions of dollars spent on law en-
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' From: John Helgerson
& L//ﬁe plan to preparée :gture

answer for your 519 . ¢
| Pnce A4l /MS AR ‘/L(OMV—'—-S\‘
\ We plan to prepare an
| answer for my signature.

No answer expected or requzred
|

————

| John, I prefer to
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April 20, 1988

DICK CHENEY'S PAPER ON CON-

i GRESSIONAL OVERSIGHT OF
¥ COVERT OPERATIONS

HON. HENRY J. HYDE

OF ILLINOIS
N IN THE HOUSE OF REPRESENTATIVES

Wednesday, April 20, 1988

Mr. HYDE. Mr. Speaker, Dick CHewEY is a

5 Congressman respected on both sides of the

t assle for his reasoned logic and carefun ap-

' proach to compiicated issues. Heis one nf
those Members who “does his homework,” &
voracious reader knowledgeable on a wide
range ot issues.

On March 30, Mr. CHENEY presented to the
American Bar Association Standing Commit-
tee on Law and Nationati Security a paper on
“Clantying Legislative and Executive Roles in
Covent Operations.” It is a topic on which he
IS particularly qualified to speak, as he is a
member of the House Intelligence Committee,
former ranking Republican member of the
Iran-Contra Committee and current chairman
of the House Repubtican Conference. More-
over, because DICK has been a Member of
the House since 1979, and before that was
President Ford's White House Chief of Staff
dunng 1975-77, he has unique exposure to
foreign policy decisionmaking and to the inter-
8sts of both the executive and legislative
branches.

Soon we will be considering legistation on
whether to impose a requirement that Con-
gress be notified within 48 hours of any covert
action. | believe Members woulid benefit from
Congressman CHENEY's thoughts on this
issue. Over the next several days, therefore, |
will submit his paper for publication in the
CONGRESSIONAL RECORD. The fust portion,
submitted today, considers tha constitutional
basis and history of power over foreign affairs,
plus the nature of recent legistation providing
oversight over covert action. The second seg-
ment addresses the proposed 48-hour notice
legistation and some problems with it. In the
final instaliment, the underlying issue of how
to achieve informed consent or veto without
public debate is considered, and Congress-
man CHENEY offers his own solution as a sub-
stitute for the proposed 48-hour legislation.

The material follows: WE e e

CLARIFYING LEGISLATIVE AND EXECUTIVE

ROLES 1N COVERT OPERATIONS—PART I
(By Dick Cheney)

There is probably & consensus at this con-
ference, and in Washington generally, that
the process for managing legislative-execu-

« Uve relations with respect to covert oper-
ations could be improved. The consensus
quickly breaks down, however, as people
begin putting forward concrete suggestions.
There are two general areas in which pro-
posals seem to concentrate. One has to do
with requiring that Congress be notified of
all covert operations within 48 hours of
their start. The other deals with the ‘broad-
ier igsue for which notification i&-a substi-
- tute: the conditions imder which covert op-
\ Erations should be deprived of their covert
;:haracter to be made the subject of public
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EXTENSIONS OF REMARKS

debate. I shall discuss each of these subjects
today, first criticizing the bills that have
been moving through Congress and then
conciuding with a new set of proposals for
grappling with what has become a highly
contentious set of issues.

The reason there is so little consensus
about solutions is that any idea for improv-
ing the oversight process for covert oper-
ations must rest on some premises about the
appropriate role of the legislative and exec-
utive branches in foreign policy more gener-
afly. I shall not spend a great deal of time
on broad questions of constitutional law.
You have already heard from several noted
experts in that field. Suffice it to say that I
tend to agree with Robert F. Turner's and
John Norton Moore's arguments on legisla-
tive and «xecutive power, R

A few words on the subject will help place
the rest of my remarks in context, however.
One of the main institutional objectives for
the Framers of the Constitution as they
worked through the hot summer of 1787 in
Philadeiphia. was to create an independent-
ly powerful executive branch of govern-
ment—unlike the executive in most states at
the time. or under the Articles of Confeder-
ation. The Framers specifically wanted an
executive who would be able to act with suf-
ficient energy, secrecy and dispatch, to re-
spond to the foreign poli®y crises the new
nation inevitably wouid face. So they cre-
ated the Presidency—one person placed
clearly in charge of the executive branch—
because they knew that when too many
people share power and responsibility, deci-
sions become muddy and actions are not
taken. Then they gave that single executive
the power to be the nation’s leader in for-
eign policy. They made him the ‘sole
organ” for diplomatic communication and
gave him broad, discretionary power to
deploy the government's resources to pro-
tect American lives and interests abroad.

Of course, the Constitutional Convention
did not make the President all-powerful. It
aiso gave Congress an important role to play
in foreign policy, most obviously by giving
the full Congress the power to declare WAar,
tax. appropriate, and regulate foreign com-
merce, and also by giving the Senate the
power to ratify treaties. But by giving Con-
ETess an important roie to piay, the Consti-
tution—contrary to Edward S. Corwin—was
not an unbounded “invitation to struggle.” !
Congress and the President were not given
the same powers. Rather, each branch was

- given different powers to Influence overiap- .
ping policy decisions, with each branch gen-

erally being given the powers most appro-

.. priate to its own capacities. The expectation
‘was that the President would be able to wse

his diplomatic monopoly, and his ability to
deploy the government’s resources, to lead

thie government by taking concrete actions

toward other countries. Congress could
the President by

ressurces
needed to follow up on what he had started.

But the retationship between initlation and
Congressional ratification was te be very
different from the domestic field, where
Presidentiai initiation either rests on a stat-

'Edward S. Corwin, The President: Office and . (Dec. 3, 1788-March 3, 1788,
R RN A W N

Porwers (1957), p. 171.
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introducing an idea and then urying to per-
suade Congress to adopt it.

Since the Vietnam War, as is well known.
Congress has gone well beyond its tradition-
al role to develop institutional levers for
placing the legislature at every stage of the
foreign policy process, from initiation
through negotiation and impiementation.
Nothing could be clearer from the constitu-
tional scheme, for example, than the Presi-
dent’s role as the country’s “sole eyes and
ears” for diplomatic communication. This
issue seemed to have been settled during the
new government's first months. On October
9, 1789. George Washington answered a
letter that the King of France had ad-
dressed “to the President and Members of
the General Congress” by saying that the
task of receiving and answering such letters
“has devolved upon me” alone. and not
jointly w1ith the Congress. As Judge Sofaer
noted in his exceilent 1978 book. the Senate
twice confirmed this assertion by rejecting
motions to request the President to commu-
nicate messages of behalf of the United
States.?

A few years later, the Congress debated
the same issue in another guise. Dr. George
Logan was accused of meddling in negotia-
tions between the United States and France
in 1798. Although there was dispute over
the matter. he was suspected by many Fed-
eralists of being a secret envoy sent (o
France to represent the Jeffersonian Demo-
crats. In response, Congress passed a law in
1399, populariy known as the Logan Act, to
make it crimiral for any citizen of the
United States, without the permission of
the U.S. government—

“Directly or indirectly {to] commerce, or
carry on, any verbal or written correspond-
ence or intercourse with any foreign govern-
ment, or any agent or officer thereof, with
an intent to influence the measures or con-
duct of any foreign government. or of any
officer or agent thereof, in relation to any
disputes or controversies with the United
States, or defeat the measures of the gov-
ernment of the United States.”

The only exception in the act is for indi-
viduals seeking to redress a personal injury
to themselves.?

The Logan Act is still a part of the U.S.
Code, with only minor grammatical
changes.* Although aimed at the most obvi-
ous level against private citizens, congres-
sional debate at the time made 1t clear that
the function involved belonged to the erecu-
¢ive branch, and outrage was expressed riot
only at Dr. Logan’s own role, but at the al-
leged support he received from members of
the opposition political party ‘wha did not
bave the President's blessings.: ¢ i& signifi-
cant, as the noted consititutional historian

. ‘Charles Warren wrote when he was Assist-
‘ant Attorney General,'that'the more than

two hundred pages of debate about the act

“wee printed In the Annals of CORgress under

of “Executive Au-

the heading, “Usurpation
thority.” * e :
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Despite this clear legislative history
behind a statute almost as old the Republic,
members of Congress today feel they can
negotiate with foreign leaders directly, in
the name of the legislative branch and in
opposition to the President. It would be
hard to imagine a clearer usurpation of ex-
ecutive authority than House Speaker Jim
Wright's meetings with Nicaraguan Presi-
dent Daniel Ortega last November 11-12,
without informing or involving the State
Department, to discuss and influence a San-
dinista cease-fire proposal that was still in
draft form. Ortega’s draft contained de-
tailed items for ending U.S. military support
for the Nicaraguan Democratic Resistance.
This was only one of a series of meetings in-
dividual House Democratic opponents to the
President’s policy have held with the Nica-
raguan Communists to discuss what the
Communists should do in Nicaragua to per-
suade a majority in Congress to vote against
the President’s program.

Nor was that the only recent occasion of
creative legislative usurpation of executive
authority. Some Democratic Senators tried
to use the Department of Defense authori-
zation bill in 1987, for example, to try to
impose its interpretation of a treaty on the
President. Similarly, many Senators tried to
use the same bill—as members of Congress
‘have done ever since the War Powers Act
was first introduced in the early 1970’s—to
assert that the executive's pbower to deploy
governmental resources rests solely on stat-
utory grounds, as if there were no constitu-
tionally independent, inherent power for
the executive to act against anything short
of an armed invasion of the U.S. mainland.

My view of each of these actions is evident,
from my use of the word ‘‘usurpation.” It is
equally obvious, however, that a significant
number of my Democratic colleagues con-
sider each to have been perfectly appropri-
ate. The underlying difference affects any
discussion of reforming the laws for con-
gressional oversight of covert operations.
Ultimately, we seem to run up against prin-.
cipled differences over the proper constitu-
tional roles of the legislative and executive
branches. Congress could take some practi-
cal steps—to match ones the executive al-
ready has taken—that would help repair the
breakdown in comity that occurred during
Iran-Contra. I shall suggest a few specific
ideas at the end of this essay. Before I
present.those ideas, however, I shall first
say a few words about the way the oversight

gress to tighten up so-called “loopholes.”
. QVERSIGHT OF COVERT OPERATIONS

During the opening months of President
Ford’s administration, Congress attached

- the Hughes-Ryan Amendment to the For-

-elgn Assistance Act of 1974, Born out of gen:

- eral post-Vietnam and post-Watergate suspi-

-clons of the executive branch, as well as spe-
cific congressional opposition to some past
-operations,* the provision sponsored by Sen.
- Harold ‘Hughes (D-lowa) and Rep. Leo J.
Ryan (D-Cal)) was intended to insure that
Congress would be informed of covert oper-

- Mlons conducted by or on behalf of .the

‘Central Intelligence Agency. As originally

: With a:
Foreign Government gnd Accep nce of ¢ Co
#ign, U8, Senate, 64th Congress, 24 Ses.,-8. Doc.
64-696 (1917), p. 7. L S S S

¢ See U.S. Senate, 94th  Congress, 2d Sess., Hear-

ings and Firial Report of the Select Committee to
" i te G r3

tions- With R ¢t
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written, Hughes-Ryan prohibited the ex-
penditure of any funds.by or on behalf of
the CIA for any operations in foreign coun-
tries, except those solely intended to obtain
necessary intelligence, unless (1) the Presi-
dent specifically found that each such activ-
ity was important to U.S. national security
and (2) each such operation was reported
“In a timely fashion” to the appropriate
committees of Congress. The amendment
specifically named the House Foreign Af-
fairs and Senate Foreign Relations Commit-
tees, but the list of appropriate committees
also was generally understood to include the
two ‘Armed Services Committees, the two
appropriations committees and, after they
were formed in 1976 and 1977, the Senate
and House Select Committees on Intelli-
gence.?

Hughes-Ryan quickly caused problems
that were evident even to some of its origi-
nal supporters. By requiring notification to
SO many committees, the law in effect was

requiring the CIA to notify more than haif -

of the Senate, one-quarter of the House,
and vast numbers of staff. It was impossible
to prevent leaks under such conditions. In
fact, wrote former Director of Central Intel-
ligence William Colby, “every new project
subjected to this procedure leaked, and the
‘covert’ part of CIA's covert action seemed
almost gone.” 8

In response to this situation, Congress
sought, and found, a reasonable middle
ground. In 1980, after abandoning its efforts
to pass a lengthy and problematic legislative
charter for the intelligence community,
Congress decided to revise the oversight law
to expand the notification condition from
the CIA to all departments, agencies and en-
tities of the United States involved in intel-
ligence activities, and to limit the commit-
tees receiving notification to the two intelli-
gence committees. In general, the 1980 law—
“to the extent consistent with all applicable
authorities and duties, including those con-
ferred by the Constitution upon the execu-
tive and legislative branches”—required the
executive branch to notify the intelligence
committees (or, under special conditions,
the chairmen and ranking minority mem-
bers of the two committees, and four leaders
of the House and Senate) before beginning
any significant, anticipated intelligence ac-
tivity. The law also contemplated, however,
that there might be some conditions under
which prior notice would not be given. In
those situations, it required the President
“to fully inform the intelligence committees
in a timely fashion.” -

Under this law,. the intelligence commit-
tees in fact have become significant players
whose support any prudent Administration
would do well to encourage. The 1980 law
did not challenge the President’s inherent
_constitutional authority to- initiate covert
actions. In fact, that law specifically denied
-any intention: to require advance congres-
sional approval for such actions. Neverthe-
less, Congress does have very strong lever

. for. contralling : any operation -that lasts
more than a short period of time. Oper-
atlons undertaken without prior approval
have to' be limited.to the funds. available

" through -a..-contingency fund, or. -other

. budget. devices, all of which are well known .
¢ 10- Congress. . Legislative control comes from -

. the fact that Congress may. constitutionaily

abolish. these,. flexible - tools - and -require
. project-by-project funding. Of .course, such
. 8 decision would be suicidal because it would
deprive the President of all discretion and

to Intelligence (1976) (Church Committee) and U.8.
-Hause of.Representatives, 95th Congress, 1st Sess.,
House Select. Committee on Intelligence, Recom-
mendations of the Final Report (1977) (Pike Com-
mme’e). . T BT

oL

# T Pub. L. 93-559.-8¢c.-32, 88 Stat. 1804 (1974) The
present versiom ‘of- Hughes-Ryan: as amended by

-: the 1980 Qversight Act, may be found at 22 US.C.
2422, ) o '

.+ % William Colby, Honorable Men (1978), p. 423.
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also deprive the country of any ability to
react quickly to breaking events. Congress
therefore would not ever e likely to use its
power to insist on project-by-project fund-
ing. Nevertheless. because the Constitution
does give Congress this draconian lever, the
intelligence committees can and do use the
annual budget process to review every single
ongoing operation. Any time Congress feels
that an operation is unwise, it may step in
to prohibit funds in the coming budget cycle
from being used for that purpose. As a
result, all operations of extended duration
have the committee's tacit support (or non-
opposition). Considering how many people
in Congress and the general public oppose
covert operations in principle, this is an im-
portant political base for any administra-
tion concerned about the country’s long-
term intelligence capacities.
e ——
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DICK CHENEY'S PAPER ON CON-
GRESSIONAL OVERSIGHT OF
COVERT OPERATIONS

HON. HENRY J. HYDE

OF ILLINOIS
IN THE HOUSE OF REPRESENTATIVES

Thursday, Aprit 21, 1988

Mr. HYDE. Mr. Speaker, tbday | am honored
to submit for publication thé second of three
instaliments of Dick CHENEY'S recent paper
for the American Bar Association on how to
clarify executive and congress:onal responsi-
bilities in supervising covert “actions. In the
first section, submitted for the RECORD yester-
day, Mr. CHENEY argued that constitutionaily
and historically, the Presidént has a monopoly
on diplomatic communication-and the power
to initiate forexgn policies, including to lead the
Government in concrete actions involving de-
ployment of existing resources; the Congress,
on the other hand, through its budgetary con-
trol has the power to sustain or veto those ini-
tiatives which endure over some period of
time. On oversight of covert action, all oper-
ations of extended duration in effect have the
committees’ tacit support, the Iran/Contra pro-
gram being the notable exception. .

In the second segment-submitted today, Mr.
CHENEY considers the proposed. 48-hour rule

on notification of covert actlons Existing bitls,
he argues:

*** are typical examples of *“never

again” thinking by Congress. To make sure
the (Iran/Contra] disaster will never again
repeat itseif, Congress is willing to deprive
fature Presidents of all possible discretion

zder conditions Congress cannot possibly
.~resee. The result is an approach to legisla-
tive-executive relations that I consider fatal-

ly flawed for interrelated constitutional and
practical reasons.

| commend this analysis to other Members
and urge them to stay tuned for the final sup-
plement next week. In his conclusion, Con-
gressman CHENEY offers a substitute to pro-
posed legislation which is designed to en-
hance congressional oversight while not in-
fringing on executive prerogatives.

CLARIFYING LEGISLATIVE AND EXECUTIVE
ROLES IN COVERT OPERATIONS—PART I

(By Dick Cheney)
PROPOSED 48-HOUR RULE

The intelligence committees can only
review covert operations if they know about
them, however. President Reagan did not
notify the intelligence committees of the
Iran arms sales for eleven months after
signing a formal finding to authorize them.
I do not think anyone in Congress believes
this was timely, The important questions
are, how should Congress respond? Should
Congress try to close the “‘timely notifica-
tion” loophole legisiatively? Or are the costs
of loophole-closing so severe that it pays to
seek more creative and more politically and
operationally sensitive ways out of the prob-
lem? I favor the second approach. A majori-
ty of my colleagues, however, seem to be
stuck in a legalistic and largely sterile at.
tempt to close loopholes. I will discuss posi-
tive alternatives at the end of this presenta-
tion. First. let me indicate what I think is
wrong with the dominant mode of congres-
siarél thought.

* Youngstown Sheet and Tube Co. v. Sawyer 343
U.8. 879, 635-38 (1952).
1° Ibid. at 648.

‘! For a summary, see U.S. House of Represents-
tives, 100th Congress, First Session, Select C it

Wat-
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The Senate has recently passed, and the
House will soon consider, bills that would
require the President under all conditions,
with no exceptions, to notify Congress of all
covert operations within 48 hours of their
start. Those bills, in my opinion, are typical
examples of ‘“‘never again” thinking by Con-
gress. To make sure the last disaster will
never again repeat itself, Congress is willing
to deprive future Presidents of all possible
discretion under conditions Congress cannot
possibly foresee. The result is an approach
to legislative-executive relations that I con-
sider fatally flawed for interrelated consti-
tutional and practical reasons.

At the heart of the dispute over this bill is
a deeper one over the scope of the Presi-
dent's inherent constitutional power. I be-
lieve the President has the authority, with-
out statute, to use the resources placed at
his disposal to protect American lives
abroad and to serve other important foreign
policy objectives short of war. The range of

the President’s discretion does vary, as Jus- .

tice Jackson said in his famous concurring
opinion in the Steel Seizure case. When the
President's actions are consonant with ex-
press congressional authorizations, discre-
tion can be at its maximum. A middle range
of power exists when Congress is silent.
Presidential power is at its lowest ebb when
it is directly opposed to congressional man-
date.®* What is interesting about this typol-
ogy, however, is that even when Congress
speaks, and the President’s power is at its
lowest, Jackson acknowledged that there
are limits beyond which Congress cannot
legislate.'® Those limits are defined by the
scope of the inviolable powers inherent in
the Presidential office itself. :

Let me now apply this mode of analysis to
the sphere of covert action. Congress was
legislatively silent about covert action for
most of American history, knowing fuil weil
that many broad ranging actions had been
undertaken at Presidential initiative, with
congressionally : provided . “contingency
funds.!* For most of American history.
therefore, Presidents were acting in the
middle range of the authority Jackson de-
scribed. Congress does have the power, how-
ever, to control the money and material re-
sources available to the President for covert
actions. Hughes-Ryan and the 1980 over-
gight act represent attempts by-Congress to
place conditions on the President’s use of

congressionally provided resources. Those
conditions, for the most part, have to do
with providing information to Congress. B¢
cause Congress arguably cannot properly
fulfill its legisliative function on future
money bills without information, the re-
porting requirements can be understood as
logical and appropriate extensions of a le-
gitimate legislative power.

The constitutional question ls. what are
the limits to what Congress may demand as
an adjunct of its appropriations power?
Broadly speaking, Congress may not use the
money power to achieve purposes that it
would be unconstitutional for Congress to
achieve directly. It could not place a condi-
tion on the salaries of judges, for example,
to prohibit the judges from spending any
time (i.e., any part of their salaries) to reach
a particular constitutional conclusion.!®

In the same way, Congress could not use
its clearly constitutional powers over execu-

tive branch resources and procedures to -

invade an inherently Presidential power.

- ~-kf‘-. e e ‘\-m-‘. Cppeats UeFkos i
4{-‘ - "“O-'f
tee to Investigate @mmmm
mnmusmxmconmmm
Salect Committee On Secret Military Asistance to
Iran and the Nicaraguan Opposition, Report of the
Congressional Commitiees Investigating the. Iren-
Contra Affair, H. Rept. 100-433, 8. Rept. 100-316
(November 1987), pp. 467-689.
"mnwmhnlmlmbuuﬂmu.
se8 Brown v. Califano 627 F. 2d 1331 (1980).
18 Anderson v. Dunn, 6 Wheat. 204, 338-26 (1821).

For example, Congress does not have the
constitutional power to use an appropria-
tions rider, such as the Boland Amendment,
to deprive the President of his authority as
the “sole organ of diplomacy” to speak per-
sonally, or through any agent of his choice,
with another government about any subject
at all. I mean this last statement specifically
to include asking another government to
support the Nicaraguan Democratic Resist-
ance. Congress does have the power to pre-
vent the President from offering another
country something of value in return for
such support. For exampie, it could prevent
a President from conditioning foreign aid on
another country’s support for the Contras
for fear that U.S. foreign aid, the control
over which is in Congress’s province, would
just become a laundering device. But despite
protestations and innuendoes galore during
the Iran-Contra hearings, Congress may not
prevent the President from using exclusive-
ly Presidential powers to achieve results
Congress may not like.

How does this reasoning apply to the pro-
posed 48-hour rule? Congress quite properiy
justified the 1980 notification requirement,
as I mentioned earlier, on the need for in-
formation as a necessary adjunct to the leg-
islative power to appropriate money. By
doing so, Congress stood squarely within a
line of cases upholding Congress’s contempt
power. In the 1821 case of Anderson v. Dunn
the Supreme Court upheld the use of con-
tempt as an implied power needed to imple-
ment others given expressely by the Consti-
tution. In a statement that clearly applies to
all of the government’s branches, the Court
said: “There is not in the whole of that ad-
mirable instrument, a grant of powers
which does not draw after it others, not ex-
pressed, but vital to their exercise; not sub-
stantive and independent, indeed, but auxil-
iary and subordinate.” t*

Using this line of reasoning, the Court
argued that even though courts were vested
with the contempt power by statute, they
would have been able to exercise that power
without the aid of a statute. For the same
reason, the court held, Congress must have
{nherent authority to exercise a similar
power.!4 Later cases tried to circumscribe
Congress’s contempt power, but the power
itself was always held to be a necessary ad-

. junct to Congress’s legislative functions and

therefore to rest on an implied constitution-
al foundation.!®

8o fer, the Court's argument would seem
to support Congress’s right to demand infor-
mation of the executive. But what happens
if that power confronts another implied
power held by another branch that is equal-
ly well grounded on a constitutional founda-
tion? That was the issue in the executive
privilege case of U.S. v. Niron.:* In that
case, we learned that the decision in any
particular case must rest on the competing
claims of the two branches at odds with
each other. That is how I think the 48-hour
rule must be decided.

The proposed 48-hour bill recognizes the
President's inherent power to initiate a
covert action, as long as that action is limit-
ed to resources already available to the
President. That is why the 1980 oversight
act and the proposed 48-hour bill both take
pains to say that by requiring notification,
Congress is not asserting a right to approve
Presidential decisions in advance.!? 1f Con-
gress ever tries to insist on advance approv-
al, that would surely be overturned as a leg-
isiative veto.'*

4 1d. at 628-29. .
18 Kilbourn v. m 0% U8, 168 (1881).
read the power but MeGrain v.

narrowly, Dougher
ty, 373 US. 138 (1927) and Sinclairv. U.X, 279.U8.
263 (1929) in turn read Xildouwrn narrowly. Later
cases have tended to invoive conflicts between the
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But if the President has the inherent
power to initiate covert actions, then the
same rule that gives.Congress the right to
demand information, and-the related con-
tempt power, also gives the President the
necessary implied powers he may need to
put his acknowledged power into effect. In
virtually all cases. there is no conflict be-
tween the President’s: power to initiate an
action and requiring-the President to notify
the intelligence comniittees, or a smaller
group of leaders, of that operation in ad-
vance. In a few very. rare circumstances,
however, there can be a direct conflict.

According to Admiral*Stanstield Turner,
who was the Director ®f Central Intelli-
gence at the time, there were three occa-
sions. all involving Iran, in which the Carter
Administration withheld notification during
an ongoing operation. Notification was with-
held for about three months until six Amer-
icans could be smuggled out of the Canadi-
an Embassy in Teheran. As Representative
Norman Mineta pointed out in testimony
following Turner’s, the Canadian govern:
ment made withholding notification a condi-
tion of their participation.!* Notification
was also withheld for about six months in
two other Iranian operations during the
hostage crisis. Said Turner: “I would have
found it very difficuit to look .. . a person
in the eye and tell him or her that I was
going to discuss this life threatening mission
with even half a dozen peopie in the CIA
who did not absolutely have to know".?° In
these situations, President Carter thought
his constitutional obligation to protect
American lives could not have been fulfilled
if he had been required to notify Congress
within 48 hours. And as the Canadian exam-
ple makes clear, the choice between not no-
tifying or not going ahead at all i3 some-
times put on us by people outside U.S. con-
trol.

The Iranian hostage examples also show
that the situations under which notiffcation
may have to be withheld depend not on how
much time has elapsed, but on the charac-
ter of the operations themselves. It is worth
emphasizing that the proposed bill would
require notification within 48 hours of an
operation’s start—that is, when the U.S.
begins putting people in place, not when the
operation is finished. Let us put aside for
the moment whether fear of Congressional
leaks would be a legitimate reason for with-
holding notification about a particularly
sensitive operation. I believe there is good
reason to be concerned about leaks, but am
willing to defer argument about whether
this concern carries constitutional weight,
because there are better examples to make
my point. There can be no question that
when other governments place specific secu-
rity requirements on cooperating with the
United States, the no-exceptions aspect of
the proposed 48-hour rule would be equiva-
lent to denying the President his constitu-
tionally inherent power to act.

‘Who should have the power to decide that
notification would make action impossible?
In the rare situation in which a President
believes he must delay notification as a nec-
essary adjunct to fulfilling his constitution-
al mandate, that decision must by its nature
rest with the President. The President obvi-
ously cannot consuit with Congress about
whether to consuit. That would itself be a
form of consultation. If the President could
g0 that far, there would not be a problem
and we could just accept the rule.

JOUS v.Nizon418 US. 683(1974). . . . .

“1.A" Gee 8. Senate Belect Committee on Intelll-
‘gance, 100th Congress, 24 .8ession, IMmtelligence
Oversight Act of 1988, S. Rept. 100-2786, DP-_IG. 24,
26.

t*Bee INS v. Chadha, 462 U.8. 810 (1983).
g8, tatives,

Legislation, 100th Cong... 1st- Sess. Hearings on
HR. , HLR. 1371, and Other Proposals Which
A.sm.l.g“m. r...l: t’c Affordine Prine Notiea aof

CONG

So, on the one side of the scale, we see
that the President’s implied power to with-
hold notification may be a necessary ad-
junct to the inherent power to act. What is
on Congress’s side of the scale? In the same
report on the 48-hour bill that acknowi-
edged the President's power to initiate
action, the Senate Intelligence Committee
offered two constitutional justifications for
its notification requirement. The first was
*‘to provide Congress with an opportunity to
exercise its responsibilities under the Con-
stitution.”*! The second was “to ensure that

decisions to undertake covert actions are
not left solely to a handful of single-minded -

executive officials.'”**

The second of these reasons is nothing
less than a demand that Congress partici-
pate in a decision it has already acknowl-
edged belongs to the President. Prudence
undoubtedly should lead to consultation,
but the dictates of prudence do not settle
questions of constitutional power. The first
argument about legislative responsibilities is
more weighty,” but I would submit that
there i3 no legislative power that requires
notification under all conditions, with no
exceptions, during any precisely specified
time period. All we need to know is whether
to continue funding ongoing operations. We
have had. that information in every case,
with the exception of President Carter's and
Eresisident Reagan's hostage-related Iran ini-

atives.

I suppose you could argue that failure to

notify might, in the extreme, deprive us of

our ability to decide about continuing to
fund a particular operation. Iran-Contra
was such an extreme. But the choice is not
one-sided. The price of assuring notification
about all operations within a specific time
period i3 to make some potentially life-
saving operations impossible. On the scale
of risks, I am more concerned about depriv-

ing the President of his ability to act than I

am about Congress's alleged inability to re-,
spond. I feel this way not because I am san-
guine about every decision Presidents might
take. Rather, it is because I am confident
that Congress eventually will find out in
this leaky city about decisions of any conse-
quence. When that happens, Congress has
the political tools to take retribution
against any President whom it feels with-

heid information without adequate justifi-.

cation. President Reagan learned this dra-
matically in the Iran-Contra affair. It is a
lesson no future President is likely to forget.

S— L e e S N

. *91d. at 45. See.also 48, 49, $8, 61. %" A
*F Intelligence Oversight Act af 1388, 8. Rept. 100~
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DICK CHENEY'S PAPER ON CON-

GRESSIONAL OVERSIGHT OF
COVERT OPERATIONS

HON. HENRY J. HYDE

OF ILLINOIS
IN THE HOUSE OF REPRESENTATIVES

Wednesdav, April 27, 1988

Mr. HYDE. Mr. Speaker, today | am asking
that we publish the last portion of Dick CHe-
NEY's paper for the American Bar Association
on executive and legisiative roles in covert op-
erations. The previous two installments were
published in the CONGRESSIONAL Recorp of
Aprit 20 and 21.

In his conclusion, Congressman CHENEY,
who formerly served as President Ford's
White House Chief of Staff, states that the
current procedures for handiing legistative-ex-
ecutive disputes over covert action are woe-
fully inadequate. He proposes an alternative
approach which departs from both past prac-
tices and the proposed 48 hour legistation.
Befcre voting on the later, | believe we are
2Tigated to study his seven suggestions as a
serous aiternative.

CLARIFYING LEGISLATIVE AND EXECUTIVE
ROLES IN COVERT OPERATIONS— PART 111
(By Dick Cheney)

UNDERLYING ISSUE: SUBSTITUTION FOR PUBLIC
DEBATE

Underlying the dispute over notification is
A more basic issue. Congress insists on noti-
fication because the executive's crnsulta-
tions with the intelligence committees sub-
stituie for the open debate and deliberation
available in other policy arenas. The com-
mittees thus serve as a forum for mediating
the tension between the Constitution’'s two-
side concern for security and informed con-
sent. On the whole, they are not simply bar-
riers for Presidents to overcome. In good
times. they can help the Presidents build
the needed poiitical support for operations
when the normal public tools for building
such support cannot be used.

Buti what happens when there is no con-
sent? That is, what if the committee, or a
significant proportion of its members, think
a particular covert operation is a bad idea,
Sometimes. the ccmmittee can persuade the
eXxecutive branch to change its mind. But
what if persuasion does not work?

One answer offered by some of my col-
leagues is that no covert actions shouid be
undertaken unless they are supported by a
bipartisan consensus. It sounds good to say
foreien policy <hould be bipartisan, but that
Is no answer to actual legislative-executive
branch conflicts. The fact is that we only
have to be concerned about managing con-
flict when there is no consensus about what
should be done. Insisting upon consensus as
a precondition for action is equivalent to
saying the President should not act in the
face of disagreement. In effect, it is equiva-
lent to taking the President's power and
giving it to Congress. In fact, demanding
consensus could be worse than requiring an
up or down vote. If taken seriously, the
President would need the support of a
super-majority before he could do any
thing. A consensus requirement, therefore,
would be a decision rule weighted heavily
toward the inaction side of any action-
versus-inaction dispute. In the real world of
breaking events, it is important to recognize
that inaction is a form of action or decision.

To require or expect a consensus before
action. in other werds is only one possible
Tt ot questions that should Lo oarniou

idlcd more clearly and openly. Some of the

CONGRESSIONAL RECORD — Extensions of Remuarks

questions are: Who should hold what levers
at what sitage of the process? Under what
political and legislative conditions shouid
the presumption be weighted toward the
President or toward Congress? That is, what
rules should decide who prevails under con-
ditions of stalemate is itself a form of deci-
sion that has policy consequences? In
normal policy arenas, Presidents can always
consider responding to stalemate by trying
1o persuade the public. For covert actions, it
is first necessary to decide the ground rules
under which public debate should be per-
mitted or required. My final question there-
fore is. under what conditions should Cen-
gress. on its own initiative, be abie to force a
debate about particular covert cperations
into the public arena?

‘The current procedures for handling legis-
lative-executive disputes are woefully inad-
equate, in my opinion. As the situation now
stands, congressional opponents of a par-
ticular operation have two courses availabie
to them if quiet persuasion fails. One is to
leak. That method is criticized by everyone
in the abstract, but no one can deny that it
happens. My colleague Henry Hyde taiked
about this problem earlier today, and we de-
voted a chapter of the Iran-Contra minority
report te specific examples of congressionzl
leaks.2% It is no defense on this issue to say
the executive branch leaks too. In point of
fact, the executive branch does not tend to
leak highly compartmented information
about ongoing operations. Yes. we do need
to have a tightening, and more vigorous
prosecution, of the laws governing unau-
thorized disclosures of classified informa-
tion by executive branch personnel and
others. But the fact that unauthorized be-
havior occurs in the executive branch does
not make the same kind of unauthorized,
unilateral behavior appropriate for Con.
gress in interbranch policy conflicts.

The other method currently available to
Congress is a fully legitimate one. It is to
cut off funding for a particular operation by
adding a limitation amendment to an au-
thorization or appropriation bill. That is
what Congress did with the Clark Amend-
ment on Angola and the Boland Amend-
ment on Nicaragua. There are two problems
with this approach. First, the Boland
Amendment was a very small part of a more
than 1,200 page government-wide continu-
ing resolution. In order to veto the amend-
ment, the President would have been forced
to shut down the whele government just
three weeks before an election. This increas-
ingly used procedure, in other words, is
meant to, and does, weaken the President's
bargaining power.

The second problem with current proce-
dures has to do with who makes the decision
to force public debate. I am not talking here
about an unauthorized disclosure by a single
person. but a decision authorized by a com-
mittee majority to take an issue to the full
House and Senate floor. We can see the
same problem even more clearly by consid-
ering a bill my colleague Lee Hamilton in-
troduced in the 99th Congress, H.R. 4976.
That bill was reported favorably in 1986,
after partisan votes, by both the Intelli-
gence and Foreign Affairs committees 24 and

** Report of the Congressional Committees, Inves-
tigating the Iran-Contra Affair, Minority Report,
ch. 13, pp. 575-79.

"*U.S. House of Representatives, Permanent
Select Committee on Intelligence, 99th Congress,
2d Session. Report to accompany H.R. 4976, Re-
quiring That Any United States Government Sup-
port For Military or Paramilitary Operations in
Armola Be Openly Acknowledged and Publicly De-
bated. H.Rcpe. 90 508, Part [ (March 25. 1986y UI.S.
iiouse of Representatives, Committee on Forewgn
Affairs, 99th Congress, 2d Session, Report to ac-
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was reintroduced in the 100th Congress by
Rep. Matt McHugh as H.R. 3633.

Under the Hamilton bill, the President
would have been prevented from helping
the Angoian resistance unless Congress first
tieid a public debate and then voted to sup-
port such aid. The bill was specific :o
Angoia, but Hamilton made it clear he be-
lieved that its principles about public de-
bales and votes should apply to all covert
actions about which there is significant con-
troversy. Hamilton thus would have taken
the current procedures an additional step.
Under current procedures, the Intelligence
Committee can use a limitation amendment
Lo insist on a public debate and vote in the
first budget cycle after a President initiates
an action. Hamilton thus would have de-
prived the President of his constituvioral
power to initiate controversial actions by de-
manding a public debate and vote before the
action could begin.

The problem the Hamilton bill shares
with the typical limitaticn amendment is
that they both combine deliberation by
Congress with public disclosure and decate.
Unfortunately, even though public discus-
sion may seem os if it is a motherhood-«nd-
apple-nie issue, it is not neutral with respe.t
10 policy results. Like the reiated consensus
requirement, holding a public debate is in
itself a decision that preciudes some actions
and favors others. In fact, the idea cf heid-
ing a public debate over a covert operation
IS an oxvmeron. There is no way to debate
an operation in public and still keep it
secret. The decision to debate, therefore. is
the same as a dscision not to proceed covert-
Iy. It couid be argued that controve: 1
policies should not be conducted in secrct.
But since some programs cannot be conduct-
ed at all any other wav—for example. ones
involving the help of other countries and in-
dividuals whose support of the United
States could be dangerous to them if
known—debating an operation can scme-
times have the same effect as killing it.

AN ALTERNATIVE APPROACH

I have no quarrel with the idea that Con-
gress may vote to kill an operation with
which it disagrees. 1 have a real problem.
however, with the idea that any group of
members, well short of a majority of both
chambers, can force an operational result by
demanding a public debate and vote. There
must be a better way to manage legislative-
executive conflicts.

The current approach certainly does have
some problems. We have seen that it too
often breeds frustration and mistrust in
both the legislative and executive branches.
On issues of deep policy conflict, where
each side considers the other’s policy not
just bad but potentially disastrous, frustra-
tion and mistrust too often lead each side to
bend the rules or engage in other forms of
behavior that breed further mistrust, poi-
soning future attempts at interbranch coop-
eration. I want to emphasize here that I am
not talking about a one-sided problem. Con-
gress had every reason to be angry about
the way the National Security Council staff
deceived us about the Contra resupply
effort. But the President has just as much
cause to be angry about the way the Speak-
er and the Rules Committee use their
scheduling power to delay, prevent or struc-
ture floor votes, about the way members can
unilaterally decide that a previously covert
operation is ripe for public debate. and

company H.R. 4976, Requiring That "Any Ugit::
States Government Support For Military or n[
military Operations in Anzaola Be Openly Arky( .
cugea and Publicly Leoated, H.itept, 99-508, iart
1I (May 16, 1886).
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about the incessant problem of leaks. Each
side. has good reason to think the other has
contributed to a breakdown of comity.

What we need, therefore, is a modified set
¢f precedures that will permit each side to
recognize the other's appropriate constitu-
tional role. In this spirit, I offer the follow-
N a framework for amcending the Intelli-
sence Oversight Act.

(1) The President should retain the consti-
tutional power to initiate & covert action.
even if some Members of Congress consider
the operation to be controversial. This prin-
ciple is accepted in the pending 48-hour bill
but not in the principle underlying the
Hamilton biil.

{2) Requiring notification within 48 hours
can be accepted in generai, but only if there
is an escape ciause for the President to

invoke unilaterally in exceptional circum-
stances.

(3) When the President, believes that ex-

ceptional circumstances require him not to
inform Congress within 48 hours. Congress
may want to follow Lloyd Cutler's sugges-
tion and require the President to notify the
inteiligence committees of the fact that
there now exists a finding whose contents
emporarily are being withheld.

(3#) If Congress wants to consider cltting
off funds for a particular operation. the de-
cision to consider this option should not
have to be made in public. Instead. such a
nropesal should be offered in a separate biil
that puts all identifying information in a
classified annex. Such a bill should have
privileged access to the House and Senate
floor.

(Alternative to 4) Congress may want to
continue using amendments to authoriza-
tions and appropriations bills as the vehicles
for cutting off a covert operation. I would
prefer requiring separate bills, but this may
be a necessary political compromise. I
firmly believe. however, that sucn amend-
ments should not be allowed in continuing
resolutions unless and until the President is
given an item veto. In addition. any limita-
tion amendment should include expedited
procedures to guarantee a separate, subse-
quent, up or down vote on the same oper-
ation by the full House and Senate. In all
such limitation amendments, stipsequent
bills, and accompanying reports, as with the
separate bills described in (4) above, all
identifying information should appear only
in a classified annex.

(5) Debate by the full House and Secnate
should be in executive session. with severe
bunishment for leaks. I would be willing to
X0 SO far as to sav that leaking by members
of Congress and staff should be considered
criminal. The Supreme Court decision in
Gravel v. U.S. made it clear that the Speech
and Debate Clause protects members of
Congress and staff only in work that relates
to their legislative business.?* I would argue
that because all legislative business under
these procedures would be conducted in
secret, there would be no defensible legisia-
tive reason for pubiic disclosure. If Members
are skittish about the Speech and Debate
Clause. however, I would pursue expulsion
and findings of contempt of Congress
against members or staff who disclose. In
addition, I would require the Speaker of the
House and the President Pro Tempore of
the Senate to open debate by declaring that
the House or Senate is in executive session
to discuss sensitive national security infor-
mation, and that members will be held sub-
ject to prosecution. contempt proceedings,
or expulsion. for disclosure.

(6) If the President vetoes a bill that cuts
off funds for a covert operation, his veto

P Gravei v. U.S. 408 U.S. 606 (1971).
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message shouid be ciassified, and any over-
ride vote should take place in an executive
scssion governed by the same stringent se-
crecy ruies as the initial debate.

(T) If the President fails to muster Con-
gressional support for an operation. or his
veto is overridden. it then will te up to the
President to dec:de wiiether o make a
public case for the operation. If the Presi-
dent decides not to do so. all of the preced-
ing steos will remain secret, and the Presi-
dent will be bound by the result,

I believe that the above procedures will go
a long way toward restoring the President's
constitutional role, while retaining and reaf-
firming the appropriate sphere for Congres-
sional action. The President could continue
to initiate operations and Congress couid
continue to terminate extended ones of
which it disapproves. The main difference is
that Congress would not have to blow an on-
eration's cover by deciding to debate it.
That would heip preserve the President's

power in some respects. If stringent secrecy

rules were properly enforced. however,
these procedures could also, paradoxically.
help satisfy Lee Harilton's desire to see
controversial issues more widely discussed
within Congress. There is no reason deliver-
ation by Congress necessarily has to mean
public disciosure.

The general eifect of these procedures,
however, would be to set guidelines to re-
place the vague rotions of controversy”
and “"consensus.” Presidents would still have
to maintain significant support in Congress
to continue an extended operation under
the cover of secrecy, but they would not
have to maintain the super-majority of an
overwhelming consensus. In general, Presi-
dents wculd be limited to operatiorns that
support the prevailing conventional wisdom
about the nation's policy objectives. If the
President wanted to change the convention-
al wisdom. he would have to make a public
case for his position. But the decision to go
public would rest with the person who
wants to take action. not with those who
want to stop it. The President has a duty to
persuade the public when he wants to mar-
shal support for a new policy direction. But
the President also should have the discre-.
tion to decide that a particular ovjective is
not worth. or is not consistent with, such an
effort. When a President makes the latter
decision. Congress has the duty to establish
procedures that make it possible for the two
branches to proceed cooperatively. .

Legislative-executive relations broke down
during the Ifran-Contra Affair. Congress
made the President pay a stiff price for that
breakdown, and the President has taken
several important steps to ifmprove proce-
dures on his end of Pennsyivania Avenue.
Now, we ought to look at what we can do on
our end. The way to improve legislative-ex-
ecutive relations is with procedures that en-
courage each branch to respect the proper
role of the other. Comity comes through
hard work on a daily basis. But the first
step must be mutual respect. :
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